AGENCY

Introduction:

Agency is a very particular form of business arrangement under Irish law. 

An agency is a contractual relationship that arises when one person, an agent, has the legal authority; either express or implied, to bind another person, called a principal, into contracts on their behalf. The most important aspect of being a legal agent is the authority to make a binding contract on behalf of the principal. 

There are three main types of agents, a general agent, a special agent and a universal agent. A general agent has implied authority to enter into a contract on behalf of a principal that is normal for the course of business, profession or trade in which they are acting. A special agent only has authority to enter into contracts relating to a specific purpose. A universal agent has unlimited authority to enter into any kind of contract on the principal’s behalf. A universal agent is usually granted a power of attorney. 

To establish an agency relationship there must be intention that is created by an agreement between the principal and the agent. The agreement may be express through a written contract, implied, through the conduct of the relationship or by necessity where in extreme circumstances the agent has no choice but to act to prevent detriment to the principal. An agency relationship may also be formed through the operation of law, this is called ratification. Ratification occurs if a principal ratifies a contract after its completion by the agent. To establish this, the agent must purport to act on behalf of the principal, the principal must have existed when the contract was made, the principal must have the capacity to enter into a contract and must accept the contract within a reasonable period time. As agents are in a position of power the law curtails the types of contracts in which they can bind the principal. 

The agent is also bound by certain duties. For example, an agent must carry out the agreed task as the principal prescribes unless the agent is acting for free. An agent should exercise the skill and care expected of someone acting in their trade or profession. If the agent is acting free then they must act to the standard of a person managing their own affairs. An agent must disclose all transactions and accounts when requested to by the principal. An agent must also ensure that the principal’s funds are kept separate from her own and cannot delegate their authority without the express or implied authority of the principal. An agent has the right to be paid an agreed and reasonable commission for their work and is entitled to be indemnified for any loss, liabilities or expenses accrued when acting on behalf of the principal. Although if the agent is negligent or acted outside of their authority they are not entitled to be indemnified. 

An agency relationship comes to an end by the acts of the parties or the operation of law. For example, if the agency relationship is for a period of time or one transaction, it will automatically end once the period is passed or the transaction completed. The principal and agent can bring it to end by agreement. If the agent seriously breaches the agreement then the principal is entitled to revoke authority without notice and maybe entitled to sue for damages. If the agent is an employee they are entitled to protection of employment legislation. Agency is terminated by the death, insanity or bankruptcy of either the principal or the agent. 

Agency is a very particular form of business relationship which is only useful for certain types of transactions and, as such, is limited in its scope. The liabilities are very much based around the law of contract and the liabilities are incurred in this regard. Although employment law may also play a role if the agent is an employee of the principal. 

Creation of Agency

Express Authority

Implied Authority Watteau v Fenwick (1893)

Ratification (retrospective)

Ratification is the act of giving sanction and validity to the previously unauthorised act of one, who, in respect of such act, has assumed to act for another. This assumption may consist in the exercising of the power of an agency not created or existing, or in exceeding the scope of an authority actually conferred. In either case the supposed or alleged principal would not be liable for the act of the agent. But if he learns of the things done in his name, without, or beyond authority conferred, and sanctions or confirms them, this is ratification, and binds him for such acts. This ratification by the principal may occur in two ways: (1) The alleged principal may expressly adopt the act done in his name as his own, as by an oral confirma tion of it. Or, (2) He may so conduct himself to ward the assumed agent that for the protection of in nocent third persons the law will imply a ratification of such agent's acts. 

Can only ratify if: 

(1) The agent expressly informed the 3rd party that they were contracting as an agent and named

the principal. Keighley Maxsted & Co. v Durant (1900)

(2) The principal existed and had capacity at the date of the contract and ratification. Kelner v Baxter (1866)
(3) The Principal has full knowledge of all material terms of the contract, or is prepared to ratify

in any event.
(4) The Principal ratifies the contract within the time period specified under the purported contract, or within a reasonable time after the agent has made the contract for the principal. 

Necessity

Courts will only permit agency by necessity if: 

There was an emergency which necessitated the agent taking the action. Prager v Blatspiel (1924)

It was practically impossible to get instructions from the principal. Springer v Great Western Railway (1921)

The agent acted in good faith in the principal's interests and not merely for their own

convenience. Walsh v Bord Iascaigh Mhara (1981)

(5) Estoppel 
Kett v Shannon (1987)
Pickering v Busk (1812)

Duties of an agent

The agent must perform an agreed task in accordance with the principal's instructions unless acting gratuitously (ie: without reward)

Turpin v Bilton (1843)



An agent for payment must maintain a standard of skill and care expected of a person in their trade or profession. An unpaid agent must display the standards of skill and care which people ordinarily use in managing their own affairs. 

Chariot Inns Ltd v Assicurazioni Generali SPA (1981)

An agent must not delegate the performance of their duties unless authorised to appoint an subagent. An agent is not delegating if instructing own employees to persome necessary acts in commection with the performance of agent's own duties.

John McCann & Co. v Pow (1974)

An agent must disclose all material information to the principal of their agency transactions and provide accounts, when requested, for all moneys arising from such transactions. An agent must keep client account monies separately.

An agent must not let their own interest conflict with those of their principal. An agent who is appointed to sell cannot sell cannot sell to themselves, and an agent appointed to buy cannot buy from themselves, in the absence of full disclosure to their principal. 

Armstrong v Jackson (1917)

An agent must not make a secret profit or accept an inducement to do business with one person rather than another, without the principal's permission. 

Boston Deep Sea Fishing & Ice Co. v Ansell (1888)

The agent must not disclose or misuse confidential information regarding their principal's affairs. 

Rights of an agent

To get paid.

Way v Latilla (1937)

To be indemnified by the Principal.

To exercise a Lien. 

Termination of Agency

Acts of the parties

By operation of the law

